MEDIA BEAT

An occasional column on significant
developments in the media world

Specialist in Multi Media Law and Regulation/
Corporate Law and Regulation and Taxation.

By Ashok Mansukhani
Advocate Bombay High Court.

e 7 g i Ayl s

97 U% A Y
N %S A TG
g2t HIf2T HIFT AT TLAIT /BITIRE BT T A9
ST 2T B A9 |

A.

1

2

MEDIA MUSINGS

A Potpourri of Latest Media
Developments

SMOOTH ZEE SONY CCIl/
SHAREHOLDER MERGER
APPROVAL

Two key approvals streamlined the long-awaited
regulatory approvalsfor the merger of Zeewith Sony
(now Culver Pictures).

A detailed pressrelease issued by the Competition
Commission of India dated 04.10.2022 gave
qualified approval to the original proposal for
approval of the proposed merger, stating:

«» The proposed combination is in the nature of
acquisition and amalgamation and falls under
Sections 5(a) and 5(c) of the Competition Act,
2002.

«» The Commission approved the proposed
combination subject to the carrying out of
modifications
proposed by the
parties under
Regulation 25(1) of
the Competition
Commission of India
(Procedureinregard
tothetransaction of
business relating to
combinations) Regulations, 2011.

The detailed order dated 04.10.2022 issued post-
Diwali (after the Chairman retired) runsto 58 pages,
including annexures. The key directory paragraph
statesin Para 88:

% Considering the material on record...., and

factorsprovided under sub-section (4) of Section
20 of the Act, the Commission is of the opinion
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that the composite voluntary remedy proposed
by the Parties under Regulation 25(1A) of the
Combination Regulations addresses the prima
facie concerns of a likely appreciable adverse
effect on competition (AAEC) as laid down in
the Show Cause Notice and the Commission
decided not to further proceed

with the investigation.
% The Commission hereby approves @
the proposed combination under ‘

sub-section (1) of Section 31 of
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the Act, subject to compliance ~Competition Commission of India 3 frferzrr 25 (T) & aeqd sftrgfad

with modifications offered by the

Notifying Parties under Regulation 25(1A) of
the Combination Regulations, vide submission
dated October 4, 2022.

4, The Annexure to the Order reveals that the two 4.
parties have agreed to voluntarily sell off three Hindi
channels—BigMagic, ZeeAction, and Zee Classic—
to “allay the anti-competitive concerns” of the
Competition Commission of India(CCl) raisedinthe
Show Cause Notice.

5. Inanother significant development, the shareholders
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& |If all goes well (no further hiccups are expected), ® T A9 FT F (3”73, FE wHES A F FHE T

the merger should be consummated before March
31, 2023. This will lead to a significant
consolidation of the Broadcasting I ndustry into two
very strong giants-Disney-Sar and Zee-Sony.

& Thiswriter would loveto seeasimilar consolidation 2
happening in the Distribution Sector, which is
currently highly fragmented and, even with over
1800 registered Multi System Operators and four
functioning DTH networks, is not economically
viable. *

€ One critical data which needs to be tracked is how
many of the 1800 MSOs are yet to set up digital
networks. *

€ The problems Dish TV are too well known to bear
repetition. It needs to merge with another DTH
network to survive.

¢ Timewill tell whether any consolidation is possible. 4
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B.

STATE GOVERNMENT
CHANNELS BANNED BY MIB

The Central Government invoking powers under the
Allocation of Business Rules, issued an Advisory on
October 21, 2022, directing Union Ministriesand State
Governments not to enter into any broadcasting or
distribution of broadcasting activitiesdirectly except
through Prasar Bharati. It also asked entities
distributing the broadcasting content to “extract
themselves’ fromit by December 31, 2023.

TheMinistry stated that Entry No. 31in List | (Union
List) of the Seventh Schedule to the Constitution of
India covers “posts and telegraphs, telephones,
wireless, broadcasting and other forms of
communication”. Only the Central Government, as
per Article 246 of the Constitution, can legislate on
such subjects, the Advisory said.

“No Ministry/Department of the Central Gover nment
and State/UT Governments and entities related to
them shall enter into broadcasting/distribution of
broadcasting activities in future,”

In case Ministries of Central
Government, State/UT Government
and entities related to them are
already  distributing  the
broadcasting content; they will be
required to extract themselvesfrom
the distribution activities.”

In issuing the Advisory, MIB conveniently utilised
the TRAI recommendations of 2012 and later
communicationswherein TRAI had recommended that
the Central and State Governments should not be
allowed to enter the broadcasting business.

MIB also relied on Supreme Court observations and
Law Ministry approval.

Theexisting operational broadcastsin respect of some
of the Central Government ministries and departments
and some State Governments have already been
brought under the ambit of Prasar Bhar ati through a
Memorandum of Understanding to ensure the
continuity of such societal initiatives, said MIB.

It advised that the entry of Central and State
governments into the business of broadcast for
educational purposes should be done through suitable
agreements between Prasar Bharati and the concerned
governments.

eHE S
Ministry of Information and Broadcasting
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COMMENT

This writer feels that the Advisory has clear
political objectiveswith an eye to the forthcoming state
elections and the General Elections. Channels in
Kerala/Telangana and Tamil Nadu will undoubtedly
be affected. Routing of these channels through Prasar
Bharati has no regulatory standing either. Whether the
opposition rules states will challenge the Advisory will
be soon known.

C. BROADCASTERS NEED NOT

SHARE OTT DATA WITH TRAI

fecqufy
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4. In 2021, TRAI directed the &, 2021 % K T U & S
Broadcasters to provide data/ Y AR WZhHl A7 42 Ul Ufcby™ 9
information on content made VW’ SuAed BT T AT 9 227 /a1 UEH
availableon their OTT platforms WV & a1 T o |27 e A o
and third-party applications. N .
TRAI  also directed the TRAI T3 r;é AT T ?%“T e
Broadcasters to provide a Telecom Regulatory Authority of India T FE AT & fob AiEAr 7 A uA &
detailed architecture |ndlcat|ng (15/150 9001-2008 Certified Organisation) @ﬁ—q W o Fﬁﬁ—q—{ HTH’?I ﬁlﬂﬁﬂ
the media used to deliver linear FATT
content to their third-party streaming platforms. ) . .

5. They filed appealsin TDSAT, challenging TRAI’s 5. "?é sﬁwﬁqum‘%‘ﬁésﬁaﬂg E éﬁgqi\é‘\z
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6. The Broadcastersfiled an appeal in the Delhi HC, ) .
which, in an interim order in WP Civil 14039/22, | 6. TaW® 1 ieell @@ <qEe™ § Uh 39 3F 3,
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stayed the TDSAT direction of 20.09 2022 and all
proceedingsin the TDSAT till the next hearing date
on 03.03.2023.

The order dated 28.09.2022 states

7

« “Prima facie, the Court finds itself unable to
sustain the order of September 20, 2022, by
TDSAT'

% “The Court also notes that the issue of
applicability of the Information Technology
Rules, 2021, to OTT platformsand theregulation
of those platforms is a matter pending
consideration before the Supreme Court.

«» This matter requires consideration,”

COMMENT
& TheBroadcastershavetemporarily stymied TRAI's

efforts to collect data on the manner/mode and
commercial nature of live, linear content in apparent
violation of downlinking and uplinking
regulations.

Though the HC hasissued TRAI notice to respond
to the petition, MIB needs to intervene and
assert its policy rights because Downlinking
and Uplinking regulations come within the
purview of MIB and not MEITY, even under the
amended Allocation of Business Rules of
November 2020.

SURPRISING CAG AUDIT OF
DTH PROVIDERS

A reportinthe Economic Timeshascreated ripplesin
the TV distribution sector. In a report dated
26.10.2022, Government has asked
the Comptroller and Auditor
General of Indiato conduct aspecial
audit of therevenuesof all six DTH /5
licensees even though, at present, (E(
only four are operational. These are \%
Tata Sky/Dish TV/Sun Direct Airtel
Digital TV (al active), Big TV/
Independent TV, and Videocon D2H
(both in-operational).

As per the report, the Government
has asked the C& AG to conduct an intensive audit
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of all DTH service providers going back
to their year of inception or grant of
licence by the Government. Themoveis
over suspected discrepanciesinrevenue
calculation by DTH service providers.

TSI bl AT & a9 a7 FHT ENT AEaT
TN & & [ Uh T Jiifee HH & g
T § gfeve frufadt &1 @ IerEn T

E

3. I8 20T 2@ N TEhl & JHAH @
QicFaEl a1 79 @l A1 &l 9IAd &Il © |

3. Thisfollowsdemandsby DTH Networks
toreducelicence chargesduetotheloss )
of subscribers and keep the iNdUStry e iEE——
competitive.

COMMENT fecguft

This is the first time the Government has asked
for such an audit of all six DTH licensees. The Cable
Industry has often been targeted for so-called
subscriber undeclaration, even in the Digital
Addressable Era. Still, it is no comfort to this writer
that the Gover nment has directed a special audit from
the inception of all six DTH networks. This displays
distrust of the organised Distribution Sector, which
needs correction.
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E. REVOLUTIONARY TATA PLAY |¥. ®ifa®ill 2RT & 3ERr U9 g
OTT APP LAUNCHED 1. ‘ST 2022 @ A W, e W @& digsn o
1 Inmid-October 2022, the TataPlay CEO, BRA AT 7 U & f 17 St
Mr Harit Nagpal, announced that gerarsi @g AT T A 749 TEwl @ g
“content fromacross 17 OTT providers T
", UBIFd 3STHT & AT 59 FUY iHIE 97
+ Gamingisavailableto all subscribers TATA|Sky *re i 2 s 3 i
through a unified interface at INR59 a E “fa ¢lae iﬁéiéi T X fera e I
month. This makes entertainment easy %elYe @I agrd g4 STHEIS & [o1g T
for consumers W.hile increasing the @ AT g 21
subscription footprint for OTT partners. 2. T W T A S wAT
2 Tata Play has also sarted offering its o @ R A A T &
entertainment app, TataPlay Binge, SN N .
toall smartphone userswithout requiring fere, foFTT TSt FoTAT % B 7 e 7
aDTH subscription. e % |
3. Users can play games or watch movies, TV shows, 3. ST 12 AT F TH € U TEd T T Abd §

original web series, and live sports under asingle app
in 12 languages.

a1 7@t T <, qa 99 AR A7 @5 WA 77 qahd
gl
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COMMENT

€ Tata Play has again taken the lead under its CEO
Mr Harit Nagpal’s visionary leadership in creating
an aggregation platform for OTT applications. It
should not be difficult for the top MSOs to emulate
Tata Play.

& Sill, thechallengefor themisto grab the broadband
opportunity before it gets entirely grabbed by the
Telecom Cartel of Reliance Jio and Airtel.

F. NXTDIGITAL LAUNCHES NEW
SATELLITE INITIATIVES

1 NXTDIGITAL Ltd announced the launch of
NXTSkyFi, its broadband-over-satellite (BOS)
solution. Thelaunch in Tawang Arunachal Pradesh
over Diwali heralded the launch of the satellite
broadband service.

2. TheNXTSkyFi BOSisa* bundled”
offering, providing customersaccess
to solutions like interactive
education, digital cinema on
demand, OTT, TV channelsand other
online solutions,

N

3 The Company has already
‘onboarded’ two leading partners, Tata Sudi, Jadooz,
besides signing on to leading OTT platforms.

4. The Company plans to leverage its vast network of
over 10,000 digital service partners and presence in
over 4,500 pin codes across India to deliver various
solutionsfrom education and healthcareto information
and entertainment.

COMMENT

€ Thenew initiatives of the NXTDigital Media Group
show a growing realisation of conventional MSOs
that they need to offer a vast array of customer-
oriented services, both legacy and new-age tech, to
retail and enterprise consumers to stay relevant in
the post-lockdown era.

& A challenge will be the value-for-money pricing
of satellite broadband services, but a new
phenomenon is increasing focus on the
premiumisation of goods and services. The coming
months will show whether this punt works. This
writer feelsit will.

SkyF
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